STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9886
) et al.
Appeal of )
| NTRODUCTI ON

These cases concern Mtions to Disnmss filed by the
Department of Social Wlfare in certain Medicaid disability
appeals. The issues are esoteric and conplex. They involve
the validity of recent amendnents to the federal and state
Medi cai d regul ati ons maki ng federal Supplenental Security
| ncone (SSI) disability determ nations binding on states for
pur poses of Medi cai d.

BACKGROUND

I n each case under consideration herein the petitioner
has applied for Medicaid benefits based on disability. Each
petitioner has al so applied for and has been deni ed SSI
disability benefits by the Social Security Adm nistration
(SSA) at either the initial decision |evel or sonme |evel of
t he SSA appeal process.

Prior to April 1, 1990, all individuals who had been
deni ed Medicaid disability benefits could (and nmany certainly
di d) appeal to the Human Services Board for a de novo review
of their cases. The "boiler plate" issue before the Board in

all those cases was whet her the individual was "di sabl ed

wi thin the neaning of the pertinent regulations.” Even though
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the Departnent's definition of disability for Medicaid is in
all respects identical to the federal SSI disability

regulations,1

t he Departnent never nmintained that the Board
was bound, and the Board never considered itself bound, by any
disability findings or decisions by SSA. Appeals concerning

SSI benefits were (and still are) handl ed excl usively through

federal SSA processes.2
Effective April 1, 1990, the federal and state Medicaid
regul ati ons were anended to make t he decision of SSA with

regard to the issue of disability in SSI cases binding on

state Medi cai d agenci es (see infra).3 This not only nade
SSA responsible in these cases for the initial Medicaid
deci sion, but also termnated the right of this category of

Medi caid applicants to a separate state admi nistrative

appeal on the issue of disability. The anended regul ations

provi de that these individuals nust now pursue any and al
appeal s concerning disability through the federal SSA
appeal s process. As a result, a Medicaid applicant who al so
applies for SSI benefits cannot under the anended
regul ati ons be found eligible for Medicaid unless and until
SSA finds himor her disabled for purposes of SSI. (Under
the regul ations, states are still responsible for
determning disability for Medicaid applicants who do not
apply for SSI or who have been determ ned ineligible for

that programfor reasons other than disability. Thus, even
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if the anmended regul ations at issue here are upheld, the
Department and the Board will still determne the disability
clainms of Medicaid applicants in these circunstances. See
infra.)

In Vernont, all Medicaid disability applications are
initially determned by Disability Determ nation Services
(DDS), a division of the Departnent of Social and
Rehabilitation Services, under a contractual arrangenent
with the Departnent of Social Wlfare. However, DDS al so
has a contractual arrangenent with SSA to render initial and
reconsi dered disability determ nations for Vernont residents
applying for Social Security (OASDI) or SSI benefits. Thus,
as a practical matter, a person in this state who has
applied for both SSI and Medicaid has al ways received the
sanme initial determnation fromthe Departnment and SSA
regarding disability (assum ng the applications are nore or
| ess concurrent and involve the sane nedi cal evidence).

Al t hough each agency sends out a separate notice of the DDS
decision, the Department's initial Medicaid determ nation
has never differed fromSSA s initial (or "reconsidered")
SSI determ nation

The Departnent, however, is now noving to dismss the
Human Servi ces Board appeals of all Medicaid applicants who
have been determned ineligible for SSI by DDS, as agent for
the Social Security Adm nistration.

ORDER

The Departnent's Mdtions to Dismss are denied and the
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matters shall be scheduled forthwith for de novo hearings on

the issue of disability.

REASONS

The anended federal regulation 42 CF. R > 435.541

provides in pertinent part:

Determ nations of disability.

(a) Determ nations made by SSA. The follow ng rul es
and those under paragraph (b) of this section apply
where an individual has applied for Medicaid on the
basis of disability.

(b)

(1) |If the agency has an agreenent with the
Soci al Security Adm nistration (SSA) under section

1634 of the Act,4 t he agency may not neke a
determ nation of disability when the only
application is filed with SSA

(2) The agency may not make an i ndependent
determ nation of disability if SSA has made a
disability determination within the tine limts
set forth in > 435.911 on the sanme issues
presented in the Medicaid application. A
determ nation of eligibility for SSI paynents
based on disability that is made by SSA
automatically confers Medicaid eligibility, as

provi ded for under > 435.909.

Ef fect of SSA determ nations. (1) except in the

circunst ances specified in paragraph (c)(3) of this
section--

(1) An SSA disability determnation is

bi ndi ng on an agency until the determ nation
i's changed by SSA

(1i) If the SSA determ nation is changed, the
new determ nation is also binding on the
agency.

(2) The agency nust refer to SSA all applicants
who all ege new i nformati on or evidence affecting
previ ous SSA determinations of ineligibility based
upon disability for reconsideration or reopening
of the determ nation, except in cases specified in
par agraph (c)(4) of this section.
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(c) Determ nations nade by the Medicaid agency. The
agency nmust nake a determ nation of disability in
accordance with the requirenents of this section if any
of the follow ng circunstances exist:

(1) The individual applies for Medicaid as a non-
cash recipient and has not applied to SSA for SSI
cash benefits, whether or not a State has a
section 1634 agreenment with SSA;, or an individual
applies for Medicaid and has applied to SSA for

SSI benefits and is found ineligible for SSI for a
reason other than disability.

(2) The individual applies both to SSA for SSI
and to the State Medicaid agency for Medicaid, the
St at e agency has a section 1634 agreenent with
SSA, and SSA has not nmade an SSI disability
determ nation within 90 days fromthe date of the
i ndi vidual's application for Medicaid.

(3) The individual applies to SSA for SSI and to
the State Medicaid agency for Medicaid, the State
does not have a section 1634 agreenent wi th SSA,
and either the State uses nore restrictive
criteria than SSI for determ ning Mdicaid
eligibility under its section 1902(f) option or,
in the case of a State that uses SSI criteria, SSA
has not made an SSI disability determ nation in
time for the State to conply with the Medicaid
time limt for making a pronpt determ nation on an
i ndi vidual's application for Medicaid.

(4) The individual applies for Medicaid as a non-
cash recipient, whether or not the State has a
section 1634 agreenment with SSA, and--

(1) Alleges a disabling condition different
from or in addition to, that consideration
by SSA in making its determ nation; or

(i1i) Alleges nore than 12 nonths after the
nost recent SSA determ nation denying
disability that his or her condition has
changed or deteriorated since that SSA
determ nation and all eges a new period of

di sability which neets the durationa

requi renents of the Act, and has not applied
to SSA for a determnation with respect to

t hese al | egati ons.

(iti1) Alleges less than 12 nonths after the
nost recent SSA determ nation denying
disability that his or her condition has
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changed or deteriorated since that SSA
determ nation, alleges a new period of
di sability which neets the durationa
requi renents of the Act, and--

(A) Has applied to SSA for

reconsi deration or reopening of its

di sability decision and SSA refused to
consi der the new all egations; and/or

(B) He or she no |longer neets the
nondi sability requirenments for SSI but

may nmeet the State's nondisability
requi renents for Medicaid eligibility.

I n accordance with the above, the Departnent has
adopted the following provisions in its Mdicaid
regul ati ons:

M211 Rel ationship to SSI - Aged, Blind or Disabled

An applicant for Medicaid nust establish his/her
categorical relationship to SSI by neeting one of the
foll ow ng requirenents:

(1) 65 years of age or over; or

(2) blindness as determ ned by the state's
disability determ nation agent, or by the
recei pt of Social Security Disability
benefits (NOTE: forner recipients of
SSI/ AABD or QASDI whose assi stance had been
based on blindness and whose benefits have
been term nated for any reason other than
| onger blind", may be considered blind for
t he purposes of SSl-related Medicaid for up
to one year fromthe date of term nation); or

no

(3) disability as determ ned by the state's
disability determ nation agent, or by the
recei pt of Social Security Disability
benefits (NOTE: forner recipients of
SSI/ AABD or QASDI whose assi stance had been
based on disability and whose benefits have
been term nated for any reason other than "no
| onger di sabl ed”, nmay be consi dered disabl ed
for the purposes of SSl-related Medicaid for
up to one year fromthe date of term nation).

The state's disability determ nati on agent nakes
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the disability determnation in the foll ow ng
ci rcunst ances:

t he individual has not applied for SSI/AABD
or the individual has applied for SSI/AABD
and was found ineligible for a reason ot her
than disability, or

t he individual has applied for SSI/AABD and
SSA has not nade a disability determ nation
within 90 days fromthe date of the

i ndi vidual's application for Medicaid, or

the individual alleges a disabling
condition different from or in addition
to, that considered by SSA, or

the individual alleges nore than 12 nonths
after the nost recent SSA determ nation of
"not di sabled"” that his or her condition
has changed or deteriorated since that SSA
determ nation and all eges a new period of
di sability which neets the durationa

requi renents of the Act, and has not
applied to SSA for a determnation with
respect to these allegations, or

all eges fewer than 12 nonths after the nost
recent SSA determ nation of "not disabled"
that his or her condition has changed or
deteriorated since that SSA determ nation
al l eges a new period of disability which
nmeets the durational requirenments of the
Act, and

- has applied to SSA for
reconsi deration or
reopening of its disability decision
and SSA refused to consider the new
al | egations; and/ or

- he or she no longer neets the
nondi sability requirenments for SSI
but may neet the State's
nondi sability requirenments for
Medi cai d.

ML42 Ri ght to Appea

Any Medi caid applicant or recipient has a right to
appeal any decision of the Departnent about his or her
Medicaid eligibility or amobunt of coverage, and to
request a fair hearing before the Human Servi ces Board
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(see Section ML44) with the follow ng exception. An
applicant for or recipient of Supplenental Security

| ncone (SSI/AABD) benefits who is denied SSI/AABD
benefits or has his/her SSI/AABD benefits term nated
because the Social Security Administration (SSA) or its
agent found hinfher to be not disabled, may not appeal
the Medicaid denial or termnation that results from
this action by the SSA or its agent to the Human
Services Board (see Disability Determnation Appea

bel ow) .

ML42. 1 Disability Determ nati on Appea

(1) Social Security Adm nistration (SSA) Disability
Deci sion - except when the Departnent has nade the
disability determ nation (see bel ow),

- an SSA disability determ nation is binding on
the Departnent until the determination is
changed by SSA and may not be appeal ed through
t he Departnent’'s appeal process. However, when
an individual who has been found "not disabled"
by the SSA neets the requirenments specified in
M211, he or she, though not entitled to an
appeal of the SSA determ nation through the
Departnment's appeal process, is entitled to a
separate state determ nation of disability for
t he purposes of determ ning his or her
eligibility for Medicaid

- the Departnent nust refer all applicants who do
not meet the requirenents specified in M211 for
a separate state determ nation of disability
and who allege new information or evidence
af fecting previous SSA determ nations of
ineligibility based upon disability, to SSA for
reconsi deration or reopening of the
det erm nation

(2) Departnent Disability Decision - if the state's
disability determ nati on agent has nmade a Medicaid
di sability determ nati on under the circunstances
specified in Relationship to SSI - Aged, Blind or
D sabl ed, the decision may be appealed to the
Human Servi ces Board.

The primary issue raised by the above anendnents to the
regulations is: |If an SSI/Medicaid applicant appeals the
initial DDS/ SSA disability determ nation, are the Departnent

and the Board precluded fromall further consideration of



Fair Hearing No. 9886, et al. Page 9

the issue of disability? dearly, the anmended regul ations
(supra) answer this question in the affirmative. The Board
concl udes, however, that, in so doing, the regul ations
inmpermssibly alter a statutory definition of Medicaid
eligibility and deprive certain Medicaid applicants of their

statutory and due process rights to an adm nistrative appeal

heari ng before the state Medicaid agency.
The federal Medicaid statutes, at 42 U S.C >

1396a(a) (10)(A), include the provision that states nust nake
Medi cai d benefits "available" to the foll ow ng persons:

(1) all individuals receiving aid or assistance under
any plan of the state approved under Subchapter |, X
X'V, or XVI of this chapter, or part A or part E of
Subchapter 1V of this chapter . . . , or with respect
to whom suppl enental security inconme benefits are being
pai d under Subchapter XVI or this chapter; and

(ii) at the option of the State, to any group or groups
of individuals described in section 1396(a) of this
title . . . who are not individuals described in clause
(1)of this subparagraph but--(1) who neet the incone
and resource requirenents of the appropriate State pl an
described in clause (i) or the supplenental security

i nconme program (as the case may be).

Clause (i) of the above sets forth the so-called
"mandatory" Medicaid eligibility criteria--e.g. the receipt
of ANFC ("part A of Subchapter 1V') or SSI ("Subchapter
XVI") benefits. Under this section, people receiving SS

are automatically "categorically eligible" for Medicaid.

Cl ause (ii), above, sets forth the so-called "optional

categories" of Medicaid assistance, which states may or may
not elect to cover. 42 U S.C. > 1396d(a) (referred to in

clause (ii), above) defines these optional categories to
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i ncl ude:
individuals . . . with respect to whom

suppl emental security inconme benefits are not being
pai d under Subchapter XVI of this chapter, who are--

(vii) blind or disabled as defined in section 1382c of
this title.

Vernont is one of many states that elects to provide

Medi cai d benefits to the above "category" of individuals.
Under the above provision, a needy individual is

eligible for Medicaid if he is not receiving (i.e., "being

pai d") SSI benefits and if he is disabled according to the

criteria of the SSI program (section 1382c, referred to

above, is the SSI statutory definition of disability). The
statute does not define this category of eligibility for

Medicaid in ternms of being disabled as determ ned by SSA

Al t hough ot her statutes authorize SSA in some instances--
and strictly at the option of states (see infra)--to make

Medicaid eligibility decisions for individuals applying for

SSI (see 42 U . S.C. 3 1396a(a)(5) and 138305) not hi ng i n any

of the statutes provides or intimates that SSA's authority
and jurisdiction in any Medicaid case extends beyond the

initial disability determ nation process.
42 U.S.C. > 1396a(a)(3) provides that state Medicaid

pl ans shal | :

Provide for granting an opportunity for a fair hearing
before the state agency to any individual whose claim
for medical assistance under the plan is denied or is

not acted upon with reasonabl e pronptness. (Enphasis

added.)
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Nowhere in the statutes is it stated or inplied that
this right to a state hearing is limted as to any aspect of
Medicaid eligibility. The Board concludes that if Congress
had i ntended every state's Medicaid agency to be bound in
every respect by SSA disability determ nations, and certain
individuals (i.e., SSI applicants) to not be entitled to a
state Medicaid hearing on the issue of disability, it could
have plainly and easily said so. Since it has not, the
pl ai n | anguage of 42 U . S.C. > 1396a(a)(3) and
1396d(a)(vii)(supra) should be controlling.

Apparently, even before the anended regul ati ons went
into effect the federal agency required sone states to
follow a "policy" of adhering to SSA determ nations of

6

disability.” In the case of Rousseau v. Bordel eau, 624 F

Supp. 355 (1985) the Federal District Court for Rhode Island
held this policy to be violative of the statute and

regul ations in effect at that tinme. Although the part of

t he Rousseau opinion based on the Court's interpretation of

the federal requlations is effectively negated by the recent

amendnents (which clearly adopt the "policy" at issue in
Rousseau), the Court also held the policy to be contrary to

the federal statute and to the plaintiffs' due process

rights. At page 361 of its opinion the Court wote:

The Medi cal Assistance statute and regul ations provide
the framework for appealing denials of clains. 42

U S C > 13%a(a)(3); 42 CF.R 431.200. The

regul ations provide for an evidentiary hearing, 42
C.F.R 431.205(b) as well as the requirenent that the
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"hearing system neet the due process standards set
forth in Goldberg v. Kelly, 397 U S. 254[90 S.C. 1011
25 L.Ed.2d 287] (1970)" . . . . 42 C. F.R 431.205(d).
A neani ngful hearing would not be afforded an
applicant for Medicaid if the only issue is whether or
not the applicant's SSI application had been deni ed.
The statute and requl ations require that applications
for Medical Assistance be revi ewed i ndependently of any
denial action nmade by the Social Security
Adm nistration. A fair hearing process requires not
only an independent review of an applicant's cl ai m of
disability but also the possibility of a result
different fromthe federal deterni nation

Congress has spoken through the statute that a State
participating in the Medical Assistance Programis to
determne eligibility. |If a change is to be nade, it
is Congress's right and responsibility to change the
statute. Although the present procedure with both
state and federal determ nations involves two separate
determ nations which may result in inconsistent

out cones, this Court does not have the authority to

| egi slate and to change the statute. (Enphasis added.)

In its published conments preceding the notice of the
anended regul ations in question (Federal Register, Vol. 54,
No. 236, Decenber 11, 1989, p 50755) the federal agency
specifically addressed the Rousseau decision, stating (at
p 50755):

We do not agree with this decision for two reasons.

First the decision in the Rousseau case was in part the
result of a lack of clarity in the regulations which

these final regulations will correct. Once these final
regul ations are in effect, the regulations relied upon
by the court in support of its decision will have been

changed and a reeval uati on of the Rousseau deci sion
woul d be in order. Secondly, we believe the statutory
anal ysis in Rousseau i s weak because the Court failed
to distinguish between determning eligibility and
determining disability. It is only the determ nation
of disability that is affected by this regul ation.

The Board finds both aspects of the agency's critique
of Rousseau flawed. First, even though Rousseau was in part
based on provisions in the regulations that have now been

anended (admttedly, there is no | onger any question as to
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the agency's intent), the Court's analysis is based |argely
on statutory and due process considerations. The Rousseau
Court's holding that the federal and state agencies |ack
"the authority to legislate and to change the statute" is,
of course, consistent with already-well-established case

| aw. See Mdhasco Corporation v. Silver, 447 US 807, 825

(1980); In Re Peel Gallery, 149 VT 348(1988).

Thus, the nere fact that the federal agency has now anended
its regulations to conformwith its earlier "policy" does
not, in and of itself, negate the Rousseau Court's hol di ng.

Secondly, the federal agency in its comments either is
bei ng di singenuous or is sinply mstaken in its assertion
that "only the determ nation of disability . . . (not)

eligibility" is affected by the amendnents. Disability is
the core of eligibility for Medicaid under 42 U S.C. >

1396d(a)(vii). As noted above, that section defines

eligibility as being "disabled" according to SSI criteria--

not according to the determnation of SSA. By effectively

changing the definition from "di sabl ed according to SSI
criteria" to "disabled as determ ned by SSA", and by denyi ng
SSI applicants the right to a state-level appeal of this
aspect of their Medicaid decisions, the regulations

significantly alter and restrict basic statutory provisions

regarding eliqgibility and due process. As the Rousseau

Court correctly held, this exceeds the scope of the agency's
authority.

The Board is aware of two nore-recent (though, also,
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pre-anendnent) federal court decisions that disagreed with

Rousseau. One, Fratone v. Division of Public Wl fare of

N.J. Departnent of Human Services, D.N J., Nos. 87-2569,

February 8, 1988, expressly upheld the same agency "policy"
that was at issue in Rousseau. In the Board' s opinion,
however, the Fratone Court placed undue enphasis on the
agency's regulatory definitions of Medicaid eligibility and
di d not adequately anal yze the federal statutes.

The Fratone Court, quoting portions of only the federal

requl ations, correctly observed that "once a Medicaid

appl i cant has been held ineligible for SSI benefits by
(SSA), it is sinmply inpossible to describe that person as an
i ndi vi dual who would be eligible for . . . SSI." The
problemw th the above anal ysis, however, is that the
federal statute does not define Medicaid eligibility in
terms of one who "would be eligible for SSI." As noted
above, it states only that an individual be "disabl ed"

according to SSI criteria (and that the individual not be

receiving SSI benefits). Either unaware of or ignoring this
subtlety, the Fratone Court found the federal policy to be
consi stent with Congressional intent. As noted above and
bel ow, however, the Board finds nothing, either express or
inplied, in the | anguage of the federal statute evincing
such intent.

Rel yi ng heavily on Fratone, the Eighth Crcuit Federa
Court of Appeals (in a 2-1 decision with the Chief Judge

di ssenting) reversed an lowa Federal District Court's
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deci sion that had essentially adopted the reasoning in

Rousseau. Arnstrong v. Palner, 879 F2D 437 (1989).

Curiously, however, the plaintiff in Arnstrong "(did) not
assert a constitutional or statutory challenge to the
regulations.” 1d. at p. 440. Thus, that Court did not
exam ne the issue in light of either the definitions of
eligibility in the federal statute or the plaintiff's
statutory and due process rights to a hearing. |Instead it
relied al nbst exclusively, as did Fratone, on the agency's
regulations. In the Board's view, since neither Fratone nor
Arnstrong considers the agency's policy vis-a-vis the
statutory definition of eligibility and right to a state
hearing, the fact that the agency has now pronul gat ed
regul ations inplenmenting the policy at issue in those cases
does little, if anything, to strengthen those opinions.

The Court in Armstrong, curiously in that it expressly
did not consider the statutes underlying the agency's
regul ati ons, nonet hel ess concl uded that the agency's policy
"furthers Congress's desire to avoid spending limted
benefit funds 'to duplicate . . . the eligibility work
al ready being carried on by the federal agency'". 1d. at p.
440. The legislative history cited by Arnstrong, H R Rep.
(1971), reprinted in 1972 U. S. Code Congress and Adm n.

News, 4989, 5182, pertains to 43 U S.C. > 1383c under which
states are permtted to enter into "agreenents” with SSA for
that agency to "determne eligibility for nedica

assi stance" in cases of individuals who are eligible for
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ssi. !

As the regul ations thensel ves acknowl edge, however
(see 42 CF.R > 435.541(c)(1) and (3), supra), 42 U S.C >

1383c is not binding on states, and not every state has

entered into such an "agreenent” with SSA. Thus, the Board

finds the legislative history cited by Arnstrong (supra)

unpersuasi ve as a general statenent of Congressional intent

regardi ng every state's Medi cai d deci si on-maki ng process.
It is even | ess persuasive as an indication of intent
regarding any state's appeals processes (whether or not that

state has entered into an agreenment with SSA pursuant to

51383c) .
| ndeed, the very fact that 42 U S.C. > 1383c and 42

U S. C > 1396a(a)(5) (see supra) establish various nethods

for states at their option to determne disability for

Medicaid is a strong indication that Congress was not at al
concerned about "inconsistent"” state and federal disability

determ nations. In fact, it can be argued that Congress, in
enacting 42 U S.C. > 1383c and 1396a(a)(5) specifically

condoned, if not encouraged, states to make i ndependent

disability determnations for Medicaid. This viewis

supported by the recent case of Perea v. Sullivan, U S.D.C
Ut ah, No. 87-NC-0076, (Novenber 29, 1989, Reconsi dered

deci sion May 24, 1990). The Perea Court held that in a
state (li ke Uah) that has not "del egated" disability
determ nations to SSA (under 42 U.S.C. >3 1396a(a)(5) or

1383c) the new y-enacted regul ati on conpelling the state



Fair Hearing No. 9886, et al. Page 17

agency to adopt the disability decisions of SSA "constitutes
an unreasonable interpretation in contravention of the
(federal) statute.”

The sane reasoning is even nore applicable to the right
to a state appeal required by 42 U S. C. > 1396a(a)(3)--

which, in the Board's view, is not at all anbiguous. Nearly
two decades have now passed since the comments cited in

Arnstrong (supra) were published, and Congress has not

anmended or "clarified" the Medicaid statutes (supra) despite
the "inconsi stency” now decried by the federal agency.

VWhat ever "intent" that can be gl eaned fromthe |egislative
history cited in Arnstrong is hardly mani fest enough
regarding the issue at hand to support | ooking beyond the
"plain meani ng" of the federal statutes (supra) that define

the basic categories of Medicaid eligibility and provide for

aright to a state hearing. See Vernont State Enmpl oyees

Assn. v. State of Vernont, 151 VT 492 (1989).

However, even assum ng arquendo a "general intent" by
Congress to pronote "uniformstate treatnent of Federal
disability findings" (see Federal Register, id. at p.
50787), the anended regulations do little to further this
goal --and, arguably, create far worse inequities. For
exanpl e, the regul ati ons address only concurrent Medicaid
and SSI disability clains. Medicaid applicants with

concurrent Social Security (OASDI) disability clains (even

t hough the disability standards for OASDI are identical to

SSI and Medicaid, see 20 CF.R > 404, Subpart P) are
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conpletely unaffected by the amendnents. At best, then, the
anmended regul ations take only a partial step toward the
purported goal of encouraging "uniformty" in the Medicaid
and SSA deci si on maki ng processes.

At worst, however, they create a perverse disparity
within the Medicaid programthat did not exist before--
segregating applicants for SSI (who are, arguably, the nost
needy of Medicaid claimants), and denying them (but not any
others) the right to a state appeal of their Medicaid
denials. The previous systemmy have resulted in certain

i ndi vi dual s receiving inconsistent state Medicaid and

federal SSI disability decisions. The amendnents, however,

will assuredly create an even nore egregi ous inconsistency--
di sparate federal and state Medicaid decisions based not on

any differences in people's nedical conditions, but based

solely on their status as SSI or non-SSlI applicants. The
Board is at a loss to see how this change in the regul ations
pronotes fairness and "uniformty."

There are other ways in which the anended regul ati ons
do violence to the "uniform treatnent of Medicaid
applicants. Although there is no question that federal |aw
and regul ations afford individual s denied SSI "nunerous
opportunities . . . to seek adm nistrative and judici al
review of the SSA's nondisability determ nation" (see
Arnstrong, id. at p. 440), significant differences exist
bet ween the federal and the state appeal processes in the

pronpt ness of obtaining hearings and decisions. Under its
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rules the Board has 60 days to decide a Medicaid appeal

(unl ess a continuance is requested and granted). Human
Services Board Rule No. 21. Admttedly, the Board is
seldom if ever, pushed by appellants to conply with this
provi sion. Nonetheless, it creates a legal right to a
decision in a manner nore tinely than its SSI counterpart in

t he federal appeals process.8

Again, it appears perverse to
view the creation of this disparity--ained exclusively at
the Medicaid applicants who are |likely to be the nobst needy-
-as a nove toward fairness and "uniformty".

Regar dl ess, however, of whether the anended regul ations
actual ly acconplish their purported intent, it is clear that
Congress's overall purpose in expanding Medicaid coverage to

aged and di sabl ed indi viduals who are not receiving SSI was

to enable themto obtain needed nedical services. 42 U S. C
> 1396. As noted above, 42 U S. C. > 1396d(a)(vii) refers
to "disabled" individuals only in ternms of SSI criteria--not

in ternms of an SSA determ nation. 42 U S.C. > 1396a(a)(3)

grants all denied Medicaid applicants the right to "a fair

hearing before the State agency.” Nothing in the statutes

l[imts the subject matter jurisdiction of the state appeals
process. In light of this, there is no basis whatsoever to
assunme, nmuch less conclude as a matter of law, that Congress
was at all concerned about the possibility of "inconsistent”
di sability decisions between federal SSI and state Medicaid

appeal tribunals. See Rousseau, id. at p. 361 (supra).
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| nasnmuch as the anended federal and state regul ations
(supra) alter and restrict the federal statutory definition
of a category of Medicaid eligibility, and renove froma
limted class of Medicaid applicants the clear and

unanbi guous statutory and due process rights to a fair

heari ng before the state agency, they nust be held invalid.9

The Departnent’'s notions to dismss in these natters

are, therefore, denied.10 3 V.S.A 3 3091(d); Fair hearing

No. 19.
FOOTNOTES

1See Medi cai d Manual 3> 211.2 and 211.4 and 20 C. F. R
3» 416. 900 et seq.

25ee 20 C.F.R > 416.1429 et seq.

3Actually, the effective date of the federa
regul ati ons was January 10, 1990. The Departnent apparently
did not amend its regulations to reflect the federal changes
until April 1, 1990.

4It appears that the Departnent has such an agreenent
(comonly referred to as "section 1634 agreenments”) wth

SSA. See 42 U S.C. > 1383c, footnote 5, infra.

542 U S.C > 1396a(a)(5) provides that a state Mdicaid
pl an nust:

"Either provide for the establishment or
designation of a single State agency to adm ni ster or
to supervise the adm nistration of the plan; or provide
for the establishnent or designation of a single State
agency to adm nister or to supervise the adm nistration
of the plan, except that the determ nation of
eligibility for nmedical assistance under the plan shal
be made by the State or | ocal agency adm nistering the
State plan approved under subchapter | or XVI of this
chapter (insofar as it relates to the aged) if the
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State is eligible to participate in the State pl an
program est abl i shed under subchapter XVI of this
chapter, or by the agency or agencies adm nistering the
suppl emental security inconme program established under
subchapter XVI or the State plan approved under part A
of subchapter IV of this chapter if the State is not
eligible to participate in the State plan program
establ i shed under subchapter XVI of this chapter.™

42 U. S.C. > 1383c provides:

"The Secretary may enter into an agreenent with
any State which wishes to do so under which he wll
determne eligibility for nedical assistance in the
case of aged, blind, or disabled individuals under such
State's plan approved under subchapter XI X of this
chapter. Any such agreenent shall provide for paynents
by the State, for use by the Secretary in carrying out
t he agreenent, of an anmobunt equal to one-half of the
cost of carrying out the agreenent, but in conputing
such cost with respect to individuals eligible for
benefits under this subchapter, the Secretary shal
i nclude only those costs which are additional to the
costs incurred in carrying out this subchapter."”

6The Board does not know why the federal agency never
di sapproved of Vernont's hearing procedures that, up until
now, afforded de novo state hearings to all Medicaid
appl i cants.

7See footnotes 4 and 5, supra.

8The Board understands the "guideline" (i.e., court-
inposed) time limt for SSI-disability appeal decisions to
be 120 days. The regqgul ations, thenselves, inpose no tine

linmits. See 20 C.F.R > 416.1453(b)(1)(i).

9The regul ations in question here are readily
di stingui shed fromthose that previously defined an ANFC
"unenpl oyed parent”™ as one who has not been "deregistered”
froma work and training program by another agency (i.e.,
t he Departnent of Enploynment and Training (DET)). See

previous WA M > 2333.1(7). 1In those cases, the Board
ruled that it was bound by and did not have jurisdiction to
consi der the decision by DET, which, in effect, determ ned
the entire famly's eligibility for ANFC. See Fair Hearings
No. 8351 and 5175. This was because the federal and state
ANFC regul ati ons regardi ng DET WN determ nati ons

i npl emented a cl ear and unequi vocal definition of ANFC
eligibility set forth in the federal statutes. See previous

42 U.S.C. > 602(a)(19). In the instant case, it is the fact
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that the regulations in question alter and restrict the
federal statutory definitions of eligibility and appeal
rights that render theminvalid.

10The Depart ment bel atedly brought to the Board's
attention the recently-deci ded case of Disabled R ghts Union
v. Kizer, US D.C, CD Calif., No. Cv 87-3901- WG, August
27, 1990. However, because Kizer, |ike Fratone and
Arnstrong (see supra), msconstrues the statutory definition
of eligibility contained in 42 U S.C. > 1396d(a)(vii) and
does not consider or address the unanbi guous right to a
state appeal hearing contained in 42 U S.C. > 1396a(a)(3),
its analysis is deened inapt and unpersuasi ve.

# # #



